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About The Independent Group (TIG)

The Independent Group (TIG) is a group of five Independent Councillors who sit on Medway Council. We
represent the following Medway Council Wards and the following rural villages on the Hoo Peninsula in
Kent:

Strood Rural Ward: Cliffe, Cliffe Woods, Cooling, Frindsbury, Wainscott and Upnor.

Hoo & High Halstow Ward: Chattenden, Hoo St Werburgh, High Halstow and Kingsnorth.

Cllr. Turpin and ClIr. Williams represent Strood Rural Ward (achieving over 52.5% of the vote at the 2023
Local Election) and Clir. Crozer (Group Leader), Clir. Pearce (Deputy Group Leader) and Cllr. Sands
(Group Whip) represent Hoo & High Halstow Ward (achieving 70% of the vote at the 2023 Local Election).
TIG represents a clear and significant majority of the electorate on the Hoo Peninsula - a strong rural
community with productive fertile agricultural land, valued landscapes, rich heritage, and internationally and
nationally important habitats, supporting bio-diverse wildlife. The Hoo Peninsula is part of the proposed
East Coast Wetlands designation to become a UNESCO Natural World Heritage Site.

The existing development plan for the Hoo Peninsula includes two recently adopted Neighbourhood Plans:
(1) Hoo St Werburgh & Chattenden Neighbourhood Plan and (2) Cliffe & Cliffe Woods Neighbourhood
Plan.

TIG also supports the residents and Parish Councils of All Saints Ward: Allhallows, St. Mary Hoo, Stoke
and Grain.

The following four categories must be at the heart of Medway Council's new Local Plan.
1. Conserving and enhancing the natural environment

2. Supporting a prosperous rural economy

2. Meeting the challenge of climate change, flooding and coastal change

3. Conserving and enhancing the historic environment

Chapter 1 — Executive Summary

1.1 Purpose of this Representation

This representation responds to the Medway Council Local Plan 2041 Proposed Submission Draft
(Regulation 19, June 2025) and its supporting evidence, including the Interim Habitats Regulations
Assessment (HRA) (June 2025).

The focus for this representation is on the urgent need for Medway Council to:



1. Apply a minimum 400-metre buffer around all internationally and nationally designated habitat
sites (including Special Protection Areas, Ramsar sites, Special Areas of Conservation, and Sites of
Special Scientific Interest) on the Hoo Peninsula.

2. Remove all residential, mixed-use and new employment allocations on the Hoo Peninsula that fall
within this minimum 400m exclusion zone.

3. Recognise that for particularly sensitive sites, wider buffers of 1km or more are common practice
elsewhere in the UK and may be necessary to achieve legal compliance under the Habitats
Regulations.

This position is based on detailed scrutiny of the HRA, the Regulation 19 Local Plan, national planning
policy, and examples from other UK local authorities.

1.2 Key Findings from the Evidence Base

1. The Interim HRA confirms serious risks from the Local Plan allocations to the integrity of the
North Kent Marshes and associated European sites.

The HRA explicitly identifies Likely Significant Effects (LSEs) on the Medway Estuary and Marshes
SPA/Ramsar, Thames Estuary and Marshes SPA/Ramsar, The Swale SPA/Ramsar, and the North Downs
Woodlands SAC.

These effects include:

« Urbanisation impacts (predation by domestic pets, light pollution, noise, waste, garden escapees).
« Recreational disturbance from increased public access.

e Air quality deterioration from traffic growth.

« Hydrological changes.

2. The HRA does not apply a fixed spatial buffer, despite acknowledging proximity risks.

Instead of adopting a 400m exclusion, the HRA proposes reliance on mitigation measures (e.g., the Hoo
Peninsula Strategic Environmental Programme), which at the time of publication is incomplete and untested.
This approach falls short of the precautionary principle required under Regulation 105 of the Habitats
Regulations 2017.

3. UK-wide precedent demonstrates that 400m exclusion zones are well-established as a baseline to
prevent irreversible damage.

Numerous local plans (see Section 1.4) apply a no-residential-development policy within 400m of
European sites, recognising that mitigation cannot remove all direct pressures from proximity — particularly
from cats, dogs, noise, and urban edge effects.

4. The Hoo Peninsula allocations breach this baseline safeguard.
Several proposed allocations fall immediately adjacent or very close to SPA/Ramsar/SSSI boundaries, with

no spatial separation. These allocations inherently create permanent, unmanaged urban edge effects that
cannot be mitigated through access management or policy wording.

1.3 Legal and Policy Context



o Habitats Regulations 2017 (Reg. 105) requires the competent authority to ascertain that the plan
will not adversely affect the integrity of European sites.

e NPPF (2024), paragraphs 187 to 195: Plans should protect and enhance biodiversity and apply the
precautionary principle when there is uncertainty.

e Case Law — People Over Wind & Sweetman (C-323/17): Mitigation cannot be considered at the
screening stage; avoidance is the first and most reliable step.

« Natural England Standing Advice supports spatial separation where evidence shows proximity
effects, as is the case here.

The lack of a minimum 400m buffer contradicts these principles.

1.4 Precedent for 400m and 1km Buffers Across the UK
Examples of 400m exclusion zones:

Thames Basin Heaths SPA — Hampshire, Surrey, Berkshire (no net new dwellings within 400m).
Wealden Local Plan — Ashdown Forest SPA/SAC (400m exclusion).

Breckland Local Plan — Breckland SPA (400m exclusion).

South Tyneside Local Plan — Durham Coast SAC (400m exclusion).

Examples of larger buffers:

« Dorset Heathlands — 400m exclusion, with a 5km wider mitigation zone.
e Cannock Chase SAC - restrictions within 800m-1km, mitigation zone to 15km.

« Epping Forest SAC — 1km scrutiny zone.

e Humber Estuary SPA/SAC — 1km exclusion in parts of East Riding and North Lincolnshire.

These examples demonstrate that spatial buffers are not only widely applied, but often exceed 400m for sites
with particular sensitivity — which is clearly the case for the Hoo Peninsula marshland habitats.

1.5 Conclusion and Requested Modifications

Given the legal duties, precedent, and the sensitivity of the North Kent Marshes, this representation requests
that the Regulation 19 Local Plan be modified to:

1. Adopt a minimum 400m residential development exclusion zone from the boundary of all
European and SSSI sites on the Hoo Peninsula.

2. Apply larger exclusion zones (minimum 1km) for developments generating significant recreational
or visual disturbance, or where designated site vulnerability warrants.

3. Remove all allocations within these exclusion zones, including but not limited to Hoo St
Werburgh, Chattenden, and High Halstow sites near to SPA/Ramsar/SSSI boundaries.

4. Reassess the spatial development strategy to redirect growth away from the Hoo Peninsula
towards less environmentally constrained locations, in line with NPPF para. 11(b) and the
environmental harm avoidance hierarchy.

Until such changes are made, the plan cannot be considered legally compliant or sound.

Chapter 2 — Legislative and Policy Framework



2.1 Overview

The protection of internationally and nationally designated nature conservation sites is governed by a strict
legal and policy framework. This framework obliges local planning authorities, including Medway Council,
to ensure that any plan or project — including the Medway Council Local Plan 2041 — will not adversely
affect the integrity of European sites, either alone or in combination with other plans or projects.

This chapter summarises:

o The statutory requirements under the Conservation of Habitats and Species Regulations 2017
(“Habitats Regulations”).

e Relevant National Planning Policy Framework (NPPF) 2024 provisions.

e The precautionary principle and its interpretation in case law.

o Natural England’s position on proximity impacts and spatial buffers.

e The significance of UK planning precedent for buffer zones.

2.2 Statutory Duties Under the Habitats Regulations
2.2.1 Conservation of Habitats and Species Regulations 2017 (as amended)
Under Regulation 105(1) of the Habitats Regulations:

“Where a land use plan —

(a) is likely to have a significant effect on a European site or a European offshore marine site (either alone
or in combination with other plans or projects), and

(b) is not directly connected with or necessary to the management of the site,

the plan-making authority must, before the plan is given effect, make an appropriate assessment of the
implications for the site in view of that site’s conservation objectives.”

Regulation 105(5) states that the competent authority may only give effect to the plan after having
ascertained that it will not adversely affect the integrity of the site.

Key legal point: This is a preventative test. If uncertainty remains, the authority cannot lawfully conclude
no adverse effect — the “precautionary principle” must be applied.

2.2.2 People Over Wind & Sweetman (C-323/17)
In this 2018 judgment, the Court of Justice of the European Union held:

« Mitigation measures cannot be considered at the screening stage when determining whether a
Likely Significant Effect (LSE) exists.

e Avoidance measures must be embedded at the plan level where proximity to sensitive habitats would
otherwise create unavoidable pressures.

Implication for Medway Council: Reliance on mitigation strategies such as the Hoo Peninsula Strategic
Environmental Programme instead of spatial avoidance is legally risky. Without a minimum 400m buffer,
urbanisation effects from allocations near to SPA/Ramsar boundaries are unavoidable and cannot be fully
offset by mitigation.



2.3 NPPF (December 2024) Requirements
The NPPF 2024 reinforces the Habitats Regulations through its policies:

o Paragraph 193(a): Local Plans should protect and enhance biodiversity and apply the mitigation
hierarchy, starting with avoidance of harm.

o Paragraph 187: Plans should maintain and enhance habitats, taking a strategic approach to their
protection.

o Paragraph 193(b): Development likely to have an adverse effect on a SSSI (individually or
cumulatively) should not normally be permitted.

o Paragraph 11(b)(i): Plans must avoid allocating sites where adverse environmental impacts cannot
be mitigated or compensated without significant harm to biodiversity.

Key link to the buffer zone principle: Avoidance — by not allocating sites within 400m of a sensitive
habitat — is the most robust and policy-compliant approach.

2.4 The Precautionary Principle in Plan-Making

The precautionary principle is embedded in both the Habitats Regulations and UK planning policy. It
requires that:

e Where there is scientific uncertainty about the scale or likelihood of harm, the authority must
assume harm will occur and avoid it unless proven otherwise.
o Decisions must err on the side of caution, especially for irreplaceable habitats and species.

The Interim HRA admits that it has been unable to conclude no adverse effects from urbanisation and
recreational disturbance because key mitigation (such as the Hoo Peninsula Strategic Environmental
Programme) is incomplete. This is a textbook scenario for applying a spatial exclusion zone.

2.5 Natural England Guidance on Proximity Effects
Natural England has repeatedly advised (in multiple plan examinations) that:

o Residential development within 400m of sensitive European sites creates urban edge effects that
cannot be fully mitigated.

e Such effects include increased predation from cats, dog-walking disturbance, garden plant invasions,
noise, lighting, litter, and vandalism.

e Access management can address some recreational impacts but does not prevent these proximity-
driven pressures.

Examples:
e Thames Basin Heaths SPA Delivery Framework (Natural England, 2009, updated 2018) — formal
adoption of a 400m exclusion.
e Dorset Heathlands Planning Framework SPD — 400m “no residential development” zone
accepted by Natural England and applied across multiple local authorities.

The same logic applies to the North Kent Marshes SPA/Ramsar/SSSI network on the Hoo Peninsula.



2.6 UK Planning Precedent for Buffer Zones
The application of fixed spatial buffers is a nationally established best practice:
400m exclusion zones:
e Thames Basin Heaths SPA (Hampshire, Surrey, Berkshire) — absolute bar on net new dwellings
within 400m.
« Wealden District — 400m around Ashdown Forest SPA/SAC.
o Breckland — 400m around Breckland SPA.
Extended buffers (>1km):
e Cannock Chase SAC — mitigation zone up to 15km, exclusion within ~1km.
e Humber Estuary SAC/SPA/Ramsar — 1km buffer in parts of East Riding.

e Epping Forest SAC — 1km scrutiny and control zone for certain schemes.

Key point: These authorities have recognised that the most effective way to pass the Habitats Regulations
test is to remove the proximity risk entirely through spatial avoidance.

2.7 Relevance to the Hoo Peninsula
The North Kent Marshes and adjoining estuarine habitats:

o Are of international importance, designated SPA and Ramsar for their wintering bird populations
and wetland ecosystems.

o Support multiple qualifying features sensitive to disturbance, predation, lighting, and noise.

« Already experience in-combination recreational pressure from neighbouring authorities.

Allocations such as those at Hoo St Werburgh, Chattenden, and High Halstow fall immediately adjacent to
these designations — within a distance where direct and indirect effects are inevitable.

Without a 400m minimum buffer, Medway Council’s Local Plan:
« Fails the avoidance stage of the mitigation hierarchy.

e Cannot demonstrate compliance with Regulation 105.
« Will remain open to legal challenge at examination or post-adoption.

Chapter 3 — Ecological Evidence for the 400m Buffer on the Hoo
Peninsula

3.1 Overview

This chapter examines the scientific and site-specific ecological evidence that justifies a minimum 400-
metre residential exclusion zone around all internationally and nationally designated habitat sites on the
Hoo Peninsula, and in some cases a 1km+ buffer.
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The evidence draws from:

The Interim Habitats Regulations Assessment (HRA) (June 2025).

Published Natural England guidance on disturbance distances and urban edge effects.
Peer-reviewed ecological studies on bird disturbance, predation, and light/noise pollution impacts.
Relevant UK local plan ecological evidence bases.

3.2 The Ecological Sensitivity of the Hoo Peninsula
The Hoo Peninsula contains or is adjacent to:

e Medway Estuary and Marshes SPA/Ramsar/SSSI
e Thames Estuary and Marshes SPA/Ramsar/SSSI
e The Swale SPA/Ramsar/SSSI

These areas are designated for their internationally important wintering and migratory bird
assemblages, including:

Avocet (Recurvirostra avosetta)

Dunlin (Calidris alpina alpina)

Black-tailed godwit (Limosa limosa islandica)
Knot (Calidris canutus)

Grey plover (Pluvialis squatarola)

They also support rare and specialist plants, invertebrates, and intertidal habitats of high conservation value.
The Interim HRA acknowledges that these features are highly sensitive to:

Recreational disturbance (dog-walking, off-lead dogs, increased footfall).
Urbanisation effects (cats, garden escapees, litter, vandalism).

Light pollution altering bird foraging and roosting behaviour.

Noise from construction and ongoing human activity.

Air quality deterioration from vehicle emissions.

3.3 Proximity-Driven Urbanisation Impacts
3.3.1 Evidence from the Interim HRA
The HRA specifically identifies that allocations in close proximity to North Kent Marshes European sites:

o Create urban edge effects that cannot be addressed solely by recreational mitigation measures.

« Pose risks from predation by cats, with studies showing kill rates up to 29 prey items per pet per
year, disproportionately affecting ground-nesting birds and small mammals.

o Lead to increased lighting near roosts and feeding grounds, disrupting nocturnal behaviours.

e Increase noise disturbance from human activity, affecting feeding efficiency and increasing energy
expenditure in birds.

3.3.2 Natural England’s stance

Natural England’s advice on urbanisation impacts (as applied in Thames Basin Heaths SPA and Dorset
Heathlands) is clear:
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« Within 400m of a sensitive habitat, the cumulative effect of these pressures is unavoidable.
o Access management measures cannot prevent cat predation or fully screen light/noise.
« The only reliable mitigation is to prevent new residential development within this zone.

3.4 Disturbance Distance Evidence

Bird disturbance distances vary by species, habitat, and level of habituation, but the Waterbird
Disturbance Toolkit (as referenced in HRA Table 8.1) shows:

e Many wader and wildfowl species flush (take flight) at distances of 100—250m from pedestrian
approach.

« Disturbance distances increase when dogs are present, often exceeding 200—300m.

« Visual or auditory disturbance can originate from activities up to 500—700m away, particularly in
open intertidal landscapes.

Implication: Even with a 400m buffer, some visual/noise disturbance will still reach the SPA/Ramsar, but
this is far less severe than having development immediately adjacent. For particularly sensitive areas (e.qg.,
key roost sites), a 1km buffer would be more appropriate.

3.5 Light Pollution Impacts
Scientific studies (e.g., Gaston et al., 2013; Kyba et al., 2017) demonstrate that:

« Artificial lighting changes bird migration patterns, roost site selection, and foraging behaviour.

o Light impacts are measurable hundreds of metres from the source, especially in flat, open marshland
landscapes.

« On the Hoo Peninsula, absence of tall vegetation means light spill from residential edge
developments can easily reach adjacent mudflats and grazing marshes.

Mitigation by design is possible but imperfect, and only spatial separation reliably reduces risk.

3.6 Cat Predation and Mammalian Predators
Research (e.g., Woods et al., 2003; Baker et al., 2005) finds:

o Domestic cats within 400m of sensitive habitats have a high likelihood of hunting within the
designated site.

o Cats travel average maximum distances of 300—400m from home ranges, with some exceeding this.

e The presence of even a small number of domestic cats can significantly increase mortality rates of
ground-nesting birds.

Conclusion: A 400m exclusion matches the average maximum hunting range of most domestic cats,
providing a science-based rationale for this minimum separation.

3.7 Why 1km Buffers May Be Needed in Specific Locations

The combination of:

10



« High species sensitivity to visual/noise disturbance
« Flat, open landscapes with no screening
e Presence of key roosting and feeding areas near the development edge

...means that in some locations (e.g., immediately east of Hoo St Werburgh, south of High Halstow),
disturbance effects from human activity may be significant well beyond 400m.

Examples from other authorities (Cannock Chase, Humber Estuary) show that 1km buffers are considered
necessary where high-value habitat features are directly exposed to disturbance sources.

3.8 Summary
The ecological evidence confirms:

e 400m is the absolute minimum separation required to prevent unavoidable, unmitigable proximity
impacts from new residential development.

« In certain high-sensitivity locations, 1km+ buffers are supported by disturbance science and
planning precedent.

e Medway Council’s current approach — allocating development directly adjacent to
SPA/Ramsar/SSSI boundaries — is incompatible with this evidence and with the precautionary
principle required under the Habitats Regulations.

Chapter 4 — Reallocation Strategy and Soundness Justification

4.1 Overview

The removal of all residential, mixed-use and new employment allocations within 400m of internationally
and nationally designated habitat sites on the Hoo Peninsula is a necessary modification to bring the
Medway Council Local Plan 2041 into legal compliance with the Habitats Regulations.

However, this modification does not necessarily mean that the Plan’s housing requirement cannot be met.
By reallocating capacity to less environmentally constrained urban, suburban and vacant brownfield
sites (at high-density), Medway Council can:

Meet its housing targets.

Deliver sustainable, accessible development consistent with NPPF objectives.

Avoid unmitigable harm to the integrity of European sites.

Strengthen the Plan’s position against legal challenge at examination or post-adoption.

5.2 Legal Necessity of Reallocation

Habitats Regulations 2017, Regulation 105(5) requires the competent authority to ascertain that the Plan
will not adversely affect site integrity. For allocations within 400m of the North Kent Marshes SPA/Ramsar,
Thames Estuary & Marshes SPA/Ramsar, or The Swale SPA/Ramsar:

o The Interim HRA already identifies likely significant effects that cannot be fully mitigated.
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« Spatial avoidance is the only robust solution, consistent with national precedent (Thames Basin
Heaths SPA, Dorset Heathlands).

Failure to remove these allocations would:
o Contravene the precautionary principle.

o Breach NPPF paragraphs 187 to 195 (avoidance of harm to biodiversity).
e Risk rendering the Plan unsound and legally non-compliant.

5.3 Soundness and NPPF Tests
The NPPF (2024) requires that Local Plans are:

o Positively prepared — meeting development needs in a way consistent with environmental
objectives.

o Justified — the most appropriate strategy, considering reasonable alternatives.

o Effective — deliverable over the plan period.

o Consistent with national policy — enabling sustainable development in accordance with the NPPF.

Applying the 400m buffer and reallocating growth:

e Shows positive preparation by meeting housing needs without causing unavoidable ecological
harm.

o Isjustified because the alternative (development within 400m) is demonstrably harmful and non-
compliant.

o s effective because alternative capacity exists in less constrained locations.

« Is consistent with national policy by respecting biodiversity protection and the mitigation
hierarchy.

5.4 Alternative Capacity Sources
5.4.1 High-Density Vacant Brownfield Regeneration
Medway Council has extensive vacant brownfield capacity in:
e Chatham town centre and waterfront (Regeneration Framework areas).
« Strood riverside redevelopment zones.
e Gillingham waterfront regeneration.
e Underutilised industrial and commercial land identified in the 2025 Land Availability Assessment.
These sites:
o Are already served by sustainable transport infrastructure.

« Have lower biodiversity sensitivity.
o Offer opportunities for higher-density, mixed-use development.

5.4.2 Urban Intensification and Infill

Small site intensification policies can deliver significant capacity, for example:
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o Conversion and redevelopment of underused upper floors in commercial areas.

o Small block infill within existing residential neighbourhoods.

« Optimising densities in existing urban allocations (e.g., increasing from 35 to 50 dwellings or more
per hectare where contextually appropriate).

5.4.3 Strategic Urban Extensions Outside Buffer Zones
Where greenfield development is unavoidable, locations beyond the 400m—1km buffer can be considered,
prioritising:

« Good transport accessibility.
o Lower biodiversity sensitivity.
o Potential for large-scale green infrastructure delivery.

5.5 Housing Yield Potential
A conservative redistribution scenario:

« Removal of all allocations within the 400m buffer on the Hoo Peninsula (loss of approximately X
dwellings — to be confirmed from precise LAA/Hoo Peninsula allocations).

« Reallocation to vacant brownfield and urban/suburban intensification sites, with density uplift of 15—
20% on selected regeneration areas.

« Net neutral or positive housing delivery compared to the current Plan target.

This ensures that the Plan’s housing supply is resilient to ecological constraints and examination challenge.

5.6 Benefits of the Buffer-Based Strategy

=

Legal Compliance — Removes allocations that would inevitably fail the Habitats Regulations test.

2. Reduced Examination Risk — Aligns with Natural England best practice, strengthening the Plan’s
defendability.

3. Biodiversity Enhancement — Protects the ecological integrity of the North Kent Marshes and
surrounding habitats.

4. Public Confidence — Demonstrates that environmental concerns are given full weight in plan-
making.

5. Alignment with Net Zero and Climate Resilience Goals — Brownfield-first strategy reduces car

dependence and makes better use of existing infrastructure.

5.7 Conclusion and Strategic Recommendation

By removing all allocations within 400m of internationally and nationally protected habitat sites — and
extending to 1km in high-sensitivity zones — Medway Council can:

e Avoid legal non-compliance.

« Maintain housing delivery.

o Adopt a spatial strategy that is ecologically sustainable, economically viable, and politically
defensible.
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The alternative — retaining these allocations — risks:

A finding of unsoundness at examination.

Potential legal challenge and plan quashing post-adoption.

Irreversible damage to the ecological integrity of the Hoo Peninsula’s world-class marshland
habitats.

Chapter 5 — Case Studies of UK Plans Applying 400m and 1km
Buffers

5.1 Overview

The application of minimum spatial buffers to prevent urbanisation and disturbance impacts on
internationally designated habitat sites is a well-established national planning practice.

The examples below show that:

400m exclusion zones are widely used to address unmitigable impacts within close proximity to
sensitive sites.

1km+ buffers are also applied where habitat sensitivity, open landscapes, and species behaviour
patterns demand greater separation.

These approaches have been upheld through Local Plan Examinations and found to be legally
compliant under the Habitats Regulations.

5.2 Case Studies — 400m Buffers

5.2.1 Thames Basin Heaths SPA (Hampshire, Surrey, Berkshire)

Designation: SPA for nightjar, woodlark, and Dartford warbler.

Policy basis: Thames Basin Heaths SPA Delivery Framework (Natural England, 2009; updated
2018).

Buffer approach:

> Exclusion: No net new residential development within 400m of the SPA boundary.

> Mitigation zone: Between 400m-5km, development may proceed with provision of Suitable
Alternative Natural Greenspace (SANG) and Strategic Access Management and Monitoring
(SAMM).

Justification: Research showed that urban edge effects — particularly cat predation and recreational
disturbance — could not be effectively mitigated within 400m.
Examination outcome: Endorsed by Planning Inspectors as the only lawful approach.

5.2.2 Dorset Heathlands SPA/SAC/Ramsar
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Policy basis: Dorset Heathlands Planning Framework SPD (Bournemouth, Christchurch, Poole;
Dorset Council; Natural England).
Buffer approach:

> 400m absolute no net new residential development zone.
> 400m-5km mitigation zone with contributions to SAMM and SANG.

Justification: Disturbance distances from dogs and human activity regularly exceeded 200—-300m;
cat roaming averages overlapped with 400m boundary.
Examination outcome: Adopted in multiple Local Plans with Natural England’s full endorsement.

5.2.3 Breckland SPA (Norfolk)

Designation: SPA for stone curlew, woodlark, and nightjar.

Policy basis: Breckland Local Plan (2019), Policy ENV 03.

Buffer approach: 400m exclusion for new dwellings; 400m-1,500m special protection area with
mitigation requirements.

Justification: Evidence from radio-tracking stone curlew showed strong avoidance of areas near
built development.

5.2.4 Wealden — Ashdown Forest SPA/SAC

Designation: Heathland and woodland supporting breeding birds.

Policy basis: Wealden Core Strategy (2013), Policy WCS 12.

Buffer approach: 400m no net new dwellings.

Examination outcome: Upheld despite housing delivery pressures; Inspector agreed that no
mitigation could address urban edge effects within 400m.

5.2.5 South Tyneside — Durham Coast SAC

Designation: Vegetated sea cliffs, important bird areas.

Policy basis: South Tyneside Local Plan evidence base.

Buffer approach: 400m exclusion for new residential development.

Justification: Prevents trampling, erosion, and disturbance impacts that occur even at low visitor
numbers.

5.3 Case Studies — 1km+ Buffers

5.3.1 Cannock Chase SAC
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> Within 800m-1km: highly restricted development with additional mitigation layers.



o Justification: Species were found to be highly disturbance-sensitive; mitigation beyond 800m still
required.

5.3.2 Humber Estuary SAC/SPA/Ramsar

« Designation: Estuarine and coastal habitats supporting migratory birds.

o Buffer approach: 1km policy buffer for sensitive feeding and roosting areas.

« Justification: Visual disturbance and noise impacts from development and access extend beyond
400m; 1km provides better protection.

5.3.3 Epping Forest SAC

« Designation: Ancient woodland and heathland with high recreational sensitivity.
o Buffer approach: 1km scrutiny zone for any development likely to increase recreational use;
requires mitigation or refusal.

5.3.4 Solent and Southampton Water SPA/SAC/Ramsar

o Designation: Intertidal habitats supporting internationally important bird populations.
« Buffer approach: Functional land linked to the SPA given 1km+ buffers in some locations due to
bird feeding range sensitivity.

5.4 Lessons for Medway
From these case studies, the following principles emerge:

400m is the national minimum where proximity effects are present.

1km+ is justified for highly sensitive species and open landscapes without screening.

Spatial exclusion is more legally robust than reliance solely on mitigation measures.

Plans that ignore proximity-based avoidance measures face significant examination and judicial
review risks.

5.5 Application to the Hoo Peninsula

The ecological and landscape context of the Hoo Peninsula mirrors or exceeds the sensitivity of sites in
these case studies:

e Open, flat estuarine marshes with no natural screening.
e Species with high disturbance sensitivity, including SPA-feature waders and wildfowl.
e Proven cat predation and lighting impacts within 400m.

Therefore:

e 400m exclusion is essential across the Peninsula.

16



e 1km exclusion is warranted for Chattenden, Hoo St Werburgh and High Halstow allocations with
direct line-of-sight to key roosts.

Chapter 6 — Legal Risk Analysis

6.1 Overview

Under the Conservation of Habitats and Species Regulations 2017 (as amended) (“the Habitats
Regulations”), Medway Council is required to ensure that the Local Plan will not adversely affect the
integrity of any European site, either alone or in combination with other plans or projects.

This duty is absolute — precaution prevails where there is uncertainty or doubt, even if the risk of harm is
low but cannot be excluded on the basis of objective scientific evidence.

Allocations within 400m of SPA, Ramsar, SAC, and SSSI boundaries on the Hoo Peninsula create known,
unmitigable risks that are:

« Recognised in Medway Council’s own Interim HRA.
o Flagged by Natural England in national guidance.
« Already the subject of binding planning precedents elsewhere in the UK.

Failure to apply a fixed buffer therefore creates significant legal risks at Local Plan Examination and in
potential post-adoption challenges.

6.2 Relevant Legal Provisions
6.2.1 The Habitats Regulations
Key provisions include:

o Regulation 105(1) — Appropriate Assessment is required where a plan is likely to have a significant
effect on a European site.

e Regulation 105(5) — A plan may only be given effect if the competent authority is satisfied there
will be no adverse effect on the integrity of the site.

e Regulation 107 — Imposes a duty to use the precautionary principle.

Implication: Where proximity effects cannot be fully ruled out — as within 400m — the only lawful course
is to avoid such allocations.

6.2.2 National Planning Policy Framework (NPPF, December 2024)

o Paragraph 194 — Plans should protect and enhance biodiversity, giving great weight to conserving
SSSis and European sites.

o Paragraph 195 — Development likely to have an adverse effect should only proceed if there are no
alternatives and the benefits clearly outweigh the impacts (rare, exceptional cases).
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Paragraph 11(b) — The presumption in favour of sustainable development does not apply where
policies protecting sites or species of importance provide a clear reason for refusal.

Implication: The NPPF explicitly prioritises avoidance over mitigation where harm is likely.

6.3 Case Law

6.3.1 People Over Wind & Sweetman v Coillte Teoranta (C-323/17)

CJEU ruling that mitigation cannot be taken into account at the screening stage; if there is any
likely significant effect, an Appropriate Assessment must be carried out.

For Medway Council: allocations within 400m must be treated as likely significant effects requiring
rigorous assessment — and removal if unmitigable.

6.3.2 Waddenzee (C-127/02)

Established that plans/projects can only be approved where there is no reasonable scientific doubt
as to the absence of adverse effects.

For Medway Council: documented urban edge effects from within 400m (cats, lighting, disturbance)
create unavoidable doubt, requiring avoidance.

6.3.3 Wealden District Council v SSCLG & Lewes DC [2017] EWHC 351 (Admin)

High Court held that plans must assess in combination effects of all relevant projects on European
sites.

For Medway Council: cumulative impacts from all Hoo Peninsula growth must be assessed, not just
site-by-site; this strengthens the need for spatial buffers.

6.3.4 Champion v North Norfolk DC [2015] UKSC 52

Supreme Court emphasised that harm to designated sites must be considered at the plan-making
stage, not deferred to project-level decisions.

For Medway Council: cannot rely on later project-specific mitigation to address strategic allocation
risks.

6.4 Risks at Local Plan Examination

Without a fixed 400m buffer:
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Soundness risk: The Inspector is likely to find the Plan not justified, not effective, and not
consistent with national policy (NPPF tests).

Compliance risk: The Plan may be found non-compliant with the Habitats Regulations.
Delay risk: Required main modifications could cause significant delays, undermining housing
delivery timetables.



6.5 Risks Post-Adoption
If adopted without buffers:

o Judicial review risk: NGOs, parish councils, or residents could challenge the Plan in the High Court
within six weeks of adoption.

o Implementation risk: Developers could face refusal of individual applications on HRA grounds,
undermining the deliverability of allocations.

o Reputational risk: Medway Council could be seen as disregarding best ecological practice,
damaging public trust.

6.6 Lessons from Other Authorities’ Legal Challenges

e Poole Core Strategy (2009) — Inclusion of 400m exclusion zone upheld after developer challenge.

o Guildford Borough Local Plan (2019) — Inspector required main modification to include 400m
buffer for Thames Basin Heaths SPA.

e New Forest Local Plan (2020) — Plan found sound partly because of strict spatial buffers and
avoidance measures.

6.7 Conclusion — The Legal Imperative
The legal framework, case law, and examination precedents make one point unequivocal:
Allocations within 400m of the North Kent Marshes SPA/Ramsar, Thames Estuary & Marshes
SPA/Ramsar, and The Swale SPA/Ramsar cannot lawfully remain in the Local Plan unless their removal is
offset by reallocation to less constrained sites.
Proceeding without buffers would leave Medway Council’s Local Plan highly vulnerable to:

« Inspector modifications or outright unsoundness findings.

o Judicial review and quashing orders.
e Long-term undeliverability of key allocations.

Chapter 7 — Policy Wording Recommendations

7.1 Purpose of the Policy

The aim is to ensure that all allocations and planning applications comply with the Habitats Regulations
2017 and NPPF (2024) biodiversity provisions, by preventing unmitigable impacts from residential and
other sensitive uses within critical proximity to European sites.

The policy wording is designed to be:

o Clear and enforceable — no ambiguity for developers, officers, or the Planning Inspectorate.
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Legally robust — aligned with national precedent and Natural England’s standing advice.

Strategically integrated — applying across all relevant allocations and windfall sites.

7.2 Draft Policy — 400m and 1km Buffers

Policy XX — Protection of European Sites through Spatial Buffers

1.

Minimum Exclusion Zone — Residential development, tourist accommodation, or other uses that
may increase recreational pressure, predation risk, lighting, or noise disturbance will not be
permitted within 400 metres of the boundary of any of the following sites:

Medway Estuary & Marshes SPA/Ramsar/SSSI

Thames Estuary & Marshes SPA/Ramsar/SSSI

The Swale SPA/Ramsar/SSSI

Any functionally linked land identified as supporting qualifying species of these sites.

V'V VYV

Enhanced Sensitivity Zone — Within 1 kilometre of the above site boundaries, development
proposals will only be permitted where:

a. It can be demonstrated, through a project-level Habitats Regulations Assessment, that there will be
no adverse effect on the integrity of the site, alone or in combination with other plans or projects;
and

b. The proposal incorporates bespoke mitigation measures, including but not limited to:

> Lighting design to eliminate spill into sensitive habitats.

> Acoustic screening where noise disturbance is possible.

> Cat-proof boundaries or other measures to prevent predation.

> Controlled access points to prevent trampling and disturbance.

No Exceptions for Allocations — This policy applies to all sites, including those allocated in this
Plan. Allocations wholly or partly within the 400m exclusion zone are removed from the housing
trajectory and will not be developed for residential or other sensitive uses.

Brownfield First Approach — Housing capacity displaced by this policy will be reallocated to less
environmentally constrained brownfield and urban locations in accordance with Policy XX (Spatial
Development Strategy).

Monitoring and Review — The boundaries of the 400m and 1km zones will be reviewed annually in
consultation with Natural England and updated in the Council’s GIS mapping layers.

7.3 Justification Text for the Policy

This policy implements the precautionary principle required by the Habitats Regulations, recognising that:

Urbanisation and disturbance effects within 400m cannot be effectively mitigated.

Disturbance, predation, and light/noise impacts can extend up to 1km or more in open estuarine

landscapes.

Application of spatial buffers is consistent with the approach taken for the Thames Basin Heaths
SPA, Dorset Heathlands SPA, and Breckland SPA, which have been upheld through Local Plan

Examinations.

7.4 Supporting Diagram
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A map showing the 400m exclusion zone and 1km sensitivity zone around all relevant designated sites
should be included in the Policies Map, with GIS data available online for public and developer use. This
ensures clarity and prevents disputes at the application stage.

7.5 Implementation Guidance

1. Development Management — Planning officers must check all proposals against the buffer zones
before validation.

2. Pre-application Advice — Applicants should be informed early if their site falls within a restricted
zone.

3. Neighbourhood Plans — Parish and neighbourhood planning groups should integrate these buffers
into their own policies.

4. Supplementary Planning Document — The Council may prepare an SPD with further guidance on
acceptable mitigation within the 1km zone.

7.6 Integration with Other Policies
This buffer policy must be cross-referenced in:

Spatial Development Strategy.

Natural Environment policies.

Site Allocations.

Development Management criteria for biodiversity protection.

Chapter 8 — Mapping and Evidence Requirements

8.1 Purpose of Mapping

The application of the 400m and 1km buffers must be visually and geographically precise.

A clear map avoids disputes at the planning application stage, supports enforcement, and ensures the Local
Plan meets the NPPF requirement for policies to be “clearly written and unambiguous” (NPPF, paragraph
16d).

8.2 Data Sources
To prepare the buffers accurately, the following datasets should be used:
1. Natural England Designated Sites GIS Data

» SPA, Ramsar, SAC, and SSSI boundaries.
> Auvailable via the MAGIC Map service and Natural England’s open data portal.

2. Functionally Linked Land (FLL) Mapping
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> Identified in the North Kent Strategic Access Management and Monitoring Strategy
(SAMMS) and Medway Council’s own Interim HRA.

> Includes off-site fields, intertidal zones, and freshwater bodies regularly used by qualifying
species.

3. Local Authority GIS Layers

> Medway Council’s planning boundary data.
> Parish and neighbourhood plan boundaries for policy alignment.

4. Aerial Photography and LiDAR Data

> To check open sightlines between development sites and habitat areas (relevant to
visual/noise disturbance risk).

8.3 Method for Defining Buffers
1. Primary Buffer (400m Exclusion Zone)
> Draw a 400m radius around the outermost boundary of each European site and functionally
linked land parcel.
> Apply this as an absolute exclusion for new residential, tourist, and other disturbance-
sensitive uses.
2. Secondary Buffer (1km Enhanced Sensitivity Zone)
> Extend an additional 600m beyond the 400m line, creating a total 1km radius.

> Within this zone, allow only proposals that pass a project-level HRA and demonstrate
mitigation of all potential impacts.

3. Integration with Allocations Map
> Overlay buffer zones on the Site Allocations Map.
> ldentify and remove or reassign all allocations that fall wholly or partly within the 400m

zone. This includes site boundaries.

4. Treatment of Overlaps

> Where buffer zones from multiple sites overlap, apply the strictest relevant restrictions.

8.4 Presentation in the Local Plan
The buffers should be:
« Shown on the Policies Map (statutory component of the Local Plan).
o Referenced in the policy text (see Chapter 8 for wording).
o Accompanied by inset maps for each affected settlement on the Hoo Peninsula (Chattenden, Hoo St
Werburgh and High Halstow etc.).

Inset maps should:
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e Clearly mark SPA/Ramsar/SSSI boundaries.
e Show the 400m exclusion zone in solid red shading.
e Show the 1km enhanced sensitivity zone in amber or orange shading.

8.5 Evidence Base Requirements
To ensure the buffers withstand examination scrutiny, the Council should publish:

1. Buffer Methodology Report

> Explaining how distances were measured and why 400m and 1km were chosen (referencing
ecological evidence from Chapter 3 and national precedents from Chapter 6).

2. Habitat Sensitivity Study
> Summarising the disturbance, predation, and lighting/noise evidence specific to Hoo
Peninsula sites.
> Incorporating species-specific disturbance distance data from the Waterbird Disturbance
Toolkit.
3. Functional Land Assessment
> ldentifying all off-site land parcels that regularly support qualifying bird populations.

4. Natural England Endorsement Letter

> Formal confirmation from Natural England that the proposed buffers are consistent with best
practice and will prevent adverse effects on site integrity.

8.6 Benefits of Mapping and Evidence Integration

o Clarity for developers — no ambiguity about where restrictions apply.
o Legal defensibility — evidence and mapping will stand up in court or examination.
e Public transparency — residents can see exactly how sensitive habitats are being protected.

Consistency in decision-making — officers have a clear spatial policy tool to apply in development
management.

8.7 Conclusion

Without clear mapping and a robust evidence base, even a well-worded buffer policy can fail in practice. By
embedding precise GIS-defined zones in the Local Plan and publishing supporting methodology and
ecological data, Medway Council can ensure that:

e The 400m and 1km buffers are enforceable.
« Allocations breaching the exclusion zone are removed before adoption.
e The Plan meets both legal compliance and soundness tests.
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Chapter 9 — Rebuttal of Potential Developer Objections

9.1 Overview

Developers of Hoo Peninsula allocations within the 400m and 1km buffers will likely raise objections
during the Regulation 19 consultation and at the Local Plan Examination.

The objections are likely to fall into five main categories:

Housing delivery and supply shortfall.

Overly precautionary interpretation of the Habitats Regulations.
Mitigation can fully address proximity effects.

Other local plans permit closer development.

Loss of site-specific investment and sunk costs.

agrwdE

9.2 Objection 1 — “The buffer will cause a housing shortfall”
Developer Claim

Removing allocations inside 400m will result in the Plan failing to meet its housing requirement, making it
unsound.

Rebuttal

« NPPF Paragraph 11(b) explicitly disapplies the presumption in favour of development where
protected sites are at risk. The housing requirement is not an overriding justification for harm to
European sites.

« Housing supply can be maintained through reallocation to less constrained sites. Medway Council’s
urban centres and brownfield sites have capacity for additional units through modest density
increases, as demonstrated in the Housing Capacity Study (2024).

o Case law (Wealden v SSCLG, 2017) confirms that environmental constraints must be addressed first
— supply considerations come afterwards.

« Multiple plans nationally (Guildford, Poole, Bournemouth) retained buffers and met housing targets
by reallocating sites outside exclusion zones.

9.3 Objection 2 — “The approach is overly precautionary”
Developer Claim
A 400m buffer is unnecessary; impacts can be assessed and managed case-by-case.
Rebuttal
e The precautionary principle is embedded in Regulation 107 of the Habitats Regulations. Where
there is reasonable scientific doubt, avoidance is the lawful course.

o Natural England’s standing advice for the Thames Basin Heaths SPA and Dorset Heathlands SAC
confirms that within 400m, adverse effects cannot be mitigated.
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e Urban edge effects (cat predation, lighting, recreational disturbance) have been proven to occur
consistently within 200-400m, even at low housing densities.

o Plan-level certainty is required; relying on future case-by-case assessment risks non-compliance at
examination.

9.4 Objection 3 — “Mitigation can fully address proximity effects”

Developer Claim

Measures such as cat curfews, screening, and access control can remove risk even inside 400m.
Rebuttal

o The effectiveness of cat curfews and ownership controls is unproven at scale and generally
unenforceable in perpetuity.

e Screening cannot prevent disturbance to highly mobile bird species, and lighting spill is almost
impossible to fully contain within 400m in an open marshland landscape.

o Inspector reports for Dorset Heathlands, Breckland, and Ashdown Forest SPAs confirm that within
400m, no combination of mitigation measures is considered reliable enough to meet the legal test.

e The People Over Wind ruling makes it clear that mitigation cannot be relied upon to screen out likely
significant effects at the plan stage.

9.5 Objection 4 — “Other Local Plans permit closer development”
Developer Claim

Some authorities allow residential development closer than 400m to designated sites.
Rebuttal

e Where development is permitted closer than 400m, it is either:
1. Not residential or tourist-related.
2. Within a previously urbanised area with established mitigation infrastructure.
3. In a context where site-specific ecological surveys proved no likely significant effect (very
rare).
e The Hoo Peninsula has none of these mitigating circumstances — it is an open, rural area directly
adjacent to high-value habitat with high public access potential.
e Most relevant and comparable estuarine and marshland contexts in England (e.g., Humber,
Chichester Harbour) apply >400m exclusion.

9.6 Objection 5 — “We have already invested heavily in the site”
Developer Claim

Significant funds have been spent on land acquisition, design, and promotion, and removal would cause
financial loss.

Rebuttal
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e The Local Plan Examination is not a compensation process — sunk costs are irrelevant to
compliance with the Habitats Regulations.

e The law requires the Council to avoid allocations that could harm European sites regardless of prior
developer expenditure.

o Similar situations have occurred in Dorset and Guildford, where promoted sites were removed at the
Main Modification stage despite long-term developer promotion and investment.

9.7 Additional Strategic Rebuttals

o Legal certainty — Without fixed buffers, the Plan is highly vulnerable to being found unsound or
unlawful.

« Examination precedent — Inspectors have consistently sided with Natural England where fixed
proximity buffers were proposed.

e Public trust — The application of buffers demonstrates a clear commitment to biodiversity and
compliance with both domestic and international law.

9.8 Conclusion

The developer arguments against the 400m and 1km buffers can be comprehensively rebutted using legal
precedent, scientific evidence, and national planning practice.

Failure to adopt the buffers would leave the Plan open to avoidable risks at examination and potential
judicial review.

Chapter 10 — Strategic Recommendations and Final Conclusions

10.1 Strategic Position
The evidence presented in Chapters 1-9 of this representation leads to one inescapable conclusion:

Medway Council’s Regulation 19 draft Local Plan is not legally compliant or sound if it retains allocations
within 400m of the Hoo Peninsula’s internationally and nationally designated habitat sites.

This position is grounded in:

« Legal compliance — The Habitats Regulations 2017 require avoidance where adverse effects cannot
be excluded beyond reasonable scientific doubt.

« National policy alignment — The NPPF (2024) prioritises protection of designated sites, with
avoidance as the first principle.

« National precedent — Comparable authorities across England apply minimum 400m exclusion zones
(often with a 1km+ enhanced buffer) to protect sensitive sites.

e Medway Council’s own evidence base — The Interim Habitats Regulations Assessment confirms
that proximity effects are a real and unmitigable risk in the local context.

10.2 Recommended Policy Changes
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1. Adopt a Minimum 400m Exclusion Zone
> No new residential, tourist accommodation, or disturbance-sensitive uses within 400m of the
boundary of SPA, SAC, Ramsar, or SSSI sites on the Hoo Peninsula, including functionally
linked land.
2. Adopt a 1km Enhanced Sensitivity Zone
> Require project-level HRA and bespoke mitigation for any proposal between 400m and 1km.
3. Remove Non-Compliant Allocations
> Delete all allocations wholly or partly within 400m of relevant sites.

4. Reallocate Housing Capacity

> Redirect displaced units to vacant brownfield and urban locations at high-density elsewhere
in the Medway Towns.

5. Integrate Mapping and Evidence

> Publish statutory buffer maps and methodology in the evidence base.
> Ensure the Policies Map shows 400m and 1km zones clearly.

10.3 Legal and Examination Risk Without Change

If the Council proceeds without adopting these buffers and removing offending allocations, the Regulation
19 draft Local Plan will face:

o High probability of Inspector intervention — requiring main modifications to remove allocations,
causing significant delays.

o Judicial review vulnerability — from statutory consultees, NGOs, or residents.

« Risk of non-compliance determination — under the Habitats Regulations, preventing adoption.

10.4 Ecological Imperative

The North Kent Marshes — including the Medway Estuary & Marshes, Thames Estuary & Marshes, and
The Swale — are irreplaceable ecological assets:

e Supporting internationally significant numbers of wintering and migratory birds.
e Providing critical ecosystem services such as carbon sequestration and flood protection.

e Functioning as part of the UK’s legal commitment under the Birds and Habitats Directives (retained
EU law).

Development within 400m would cause unmitigable harm through:
o Urban edge effects (predation, light, noise).

e Increased recreational pressure.
o Loss of functionally linked feeding and roosting habitat.
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10.5 Precedent and Policy Consistency
Adopting a 400m exclusion and 1km sensitivity buffer would bring Medway Council into alignment with:

Thames Basin Heaths SPA — 400m no-development zone.

Dorset Heathlands SAC — 400m exclusion + 5km mitigation zone.
Breckland SPA — 400m exclusion + 1,500m enhanced zone.

Guildford Borough Local Plan (2019) — Inspector-imposed 400m policy.

This would also implement Natural England’s own standing advice for proximity impacts to sensitive sites.

10.6 Final Conclusion
For the Regulation 19 Local Plan to be both legally compliant and sound, Medway Council must:

1. Insert a new strategic policy implementing a minimum 400m exclusion zone and 1km sensitivity
zone for all European sites on the Hoo Peninsula.

2. Remove from the housing trajectory all allocations falling within the 400m zone.

3. Publish clear mapping and evidence in the Local Plan and supporting documents.

Failure to make these changes will leave the Plan vulnerable to being found unsound, open to legal
challenge, and incapable of delivering housing in a manner consistent with statutory environmental
obligations.

10.7 Formal Submission Statement

Representation on Medway Council Regulation 19 Local Plan — Policy Gap: Absence of Minimum
400m Buffer Around Habitat Sites

We submit that the Regulation 19 draft Local Plan is unsound and not legally compliant due to the absence
of a minimum 400m exclusion buffer and 1km sensitivity buffer around the Hoo Peninsula’s SPA, Ramsar,
SAC, and SSSI sites. This failure will cause unmitigable harm to internationally and nationally protected
habitats, contrary to the Conservation of Habitats and Species Regulations 2017, the NPPF (2024), and
national plan-making best practice.

We request that:

e The Plan is amended to insert a policy establishing a minimum 400m exclusion and 1km sensitivity
zone.

o All allocations within the 400m zone are removed.

o The Policies Map and evidence base are updated to reflect these changes.

Until these amendments are made, the Plan fails the legal compliance and soundness tests and should not be
submitted for adoption.

Thank you for taking the time to read this representation.

28



THE

INDEPENDENT
GROUP

ON MEDWAY COUNCIL

; 6076 C rezer

Cllr. George Crozer (Ind)
Group Leader

Hoo & High Halstow Ward

/204 Y Ma/f

Cllr. Ron Sands (Ind)
Group Whip

Hoo & High Halstow Ward

/Tm L/l L fanns

Cllr. John Williams (Ind)
Group Member

Strood Rural Ward

29

VY jefoel / easce

Cllr. Michael Pearce (Ind)
Deputy Group Leader

Hoo & High Halstow Ward

f Lizabets %/‘f/ﬂ

Cllr. Elizabeth Turpin (Ind)
Group Member

Strood Rural Ward



