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3. Summary of Rebuttal

3.1 This rebuttal responds only to the Appellant's ecology evidence on breeding-bird survey effort and the proposed deferral of a full
breeding-bird survey suite to reserved matters through Condition 15. I do not repeat my main Ecology Proof. The issue addressed here is
narrower but important: whether the Inspector can safely grant outline permission before the first full industry-standard breeding-bird
baseline survey has been carried out.

3.2 The Appellant's Proof accepts that only two breeding-bird scoping surveys were undertaken: one on 19 March 2024 and one on 28
May 2025. It says that further full breeding-bird surveys can be required at reserved matters to update the baseline and inform detailed
site design and habitat management prescriptions. In my judgement, that is the core vulnerability in the Appellant's case. A survey
needed to inform design, constraints, mitigation or compensation is not merely an administrative update.

3.3 KCC Ecological Advice Service advised on 24 September 2025 that insufficient ecological information had been provided to
determine the application and that a full suite of breeding-bird surveys should be provided prior to determination. KCC specifically
identified risks concerning skylark, corn bunting, nightingale and lapwing. Kent Wildlife Trust also recommended that compensatory
skylark habitat and farmland bird mitigation be addressed before determination, at least in outline form.

3.4 Condition 15 does not cure that problem. It confirms it. It requires industry-standard breeding-bird surveys before the first
reserved matters application, including six surveys between late March and early July and at least one evening survey. The stated reason
is to confirm the absence of nightingales and skylarks and to ensure mitigation can be implemented if they are found.

3.5 If those surveys may confirm the presence or absence of important breeding-birds and may trigger mitigation, they are baseline
information required to decide whether the outline proposal is acceptable. They may affect layout, quantum, phasing, buffers, habitat

retention and the need for off-site compensation. Those matters should not be left to reserved matters after the principle of up to 240
dwellings has been allowed.
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4. Scope of this Rebuttal

4.1 This rebuttal focuses on paragraphs 8.25 to 8.33 and 10.11 to 10.18 of the Appellant's Ecology Proof (CD16.6), together with the
related skylark, corn bunting and lapwing passages at paragraphs 10.19 to 10.36.

4.2 1 continue to rely on my Ecology Proof in full. This document is confined to the specific issue of survey deferral and Condition 15,
because that is where I consider the Appellant's breeding-bird evidence is most vulnerable.

4.3 1 recognise that pure questions of law are ultimately for legal submissions. My evidence is directed to the planning and ecological
consequences of the deferral: namely that the Inspector does not yet have the breeding-bird baseline needed to understand the likely
effect of the outline development, or the mitigation and compensation required.

5. The Appellant's Position and Key Admission

5.1 The Appellant's case is that two breeding-bird scoping surveys, supplemented by earlier habitat assessments by experienced
ornithologists, provide sufficient information to characterise the value of the site for breeding-birds and to inform the outline application.

5.2 The Appellant relies on professional judgement, the site's size, the claimed low quality of the grassland, the retention of boundary
habitats, and the assertion that six surveys is a guideline recommendation capable of departure in appropriate circumstances.

5.3 However, the Appellant's Proof then states at paragraph 10.18 that, for the reserved matters application, update surveys will be
required to inform the detailed site design and habitat management prescriptions, and that those surveys will be conditioned as
suggested by Condition 15 of the Officer Report (CD6.2).

5.4 That is an important admission. If full surveys are required to inform detailed site design and habitat management prescriptions,
the results may affect the development layout and the ecological mitigation strategy. They are therefore not merely a neutral update
exercise.

5.5 The Appellant's position is internally difficult to reconcile. On the one hand, it says the existing survey effort is sufficient to
determine the appeal. On the other hand, it accepts that the first full industry-standard breeding-bird survey suite is required before

reserved matters to inform design and management. The latter point supports TIG's case that the baseline has not been adequately
established at outline stage.

6. Legal and Planning Framework
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6.1 The question is not whether ecology conditions are ever lawful. Plainly they can be. The question is whether a condition or reserved
matters stage can be used to obtain baseline ecological information that is necessary to decide whether outline permission should be
granted in the first place.

6.2 Government Circular 06/2005 states at paragraph 99 that it is essential that the presence or otherwise of protected species, and
the extent to which they may be affected, is established before planning permission is granted; otherwise all relevant material
considerations may not have been addressed. It further states that ensuring ecological surveys are carried out should only be left to
planning conditions in exceptional circumstances. Paragraph 100 confirms that all wild birds are protected within Great Britain under the
Wildlife and Countryside Act 1981.

6.3 Natural England/Defra standing advice similarly states that LPAs should not usually attach planning conditions that ask for surveys,
because the full impact of the proposal on protected species needs to be considered before permission is granted. It recognises that
additional or updated ecological surveys may exceptionally be conditioned where they support detailed mitigation or where there will be a
delay before development.

6.4 That distinction is important here. An update or verification survey may be appropriate where the baseline, likely impacts and
mitigation route are already known. It is materially different where the first full breeding-bird survey suite is still required to confirm
species presence or absence, understand territories, and identify whether mitigation or compensation is required.

6.5 The Planning Practice Guidance on conditions requires conditions to satisfy the six tests: they must be necessary, relevant to
planning, relevant to the development, enforceable, precise and reasonable. A condition that is necessary because fundamental baseline
information is missing points to a different problem: the decision-maker may not yet have the information required to assess the
proposal.

6.6 The NPPF mitigation hierarchy also depends on a reliable baseline. The decision-maker cannot robustly decide whether biodiversity
harm has been avoided, adequately mitigated or, as a last resort, compensated for, without knowing what breeding-bird interests are
present, how they use the site, and what would be displaced.

6.7 The appeal is also EIA development. The ES and ES Addendum must contain the information reasonably required to assess the
likely significant environmental effects of the development. Even if the Appellant says any residual breeding-bird effect is not significant in
EIA terms, the Inspector still needs adequate environmental information to reach that conclusion and to apply planning policy.

6.8 The distinction between a lawful update or mitigation condition and an unsafe deferral of baseline evidence is also consistent with
the legal and appeal-decision context. I do not rely on those authorities as establishing a rigid rule that every possible ecology survey
must always be completed before outline permission. Rather, they support the more practical proposition that the decision-maker must
have enough ecological information to make the planning judgment before granting permission.
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6.9 R (Woolley) v Cheshire East Borough Council concerned European Protected Species, not breeding-birds, so I rely on it by analogy
only. Its relevance is that it illustrates the danger of granting permission where the decision-maker has not adequately understood
species presence, site use and likely effects. The same practical concern arises here if the first full industry-standard breeding-bird survey
suite is deferred until after outline permission has been granted.

6.10 Morge v Hampshire County Council points to a balanced approach. It confirms that the courts will respect planning judgment where
the decision-maker has properly considered the ecological evidence and expert advice. That does not assist the Appellant on the present
issue where KCC advised that the ecological information was insufficient to determine the application and where the proposed condition
itself seeks later survey evidence to confirm absence and mitigation.

6.11 Appeal decision APP/Y0435/W/25/3367460 is a useful planning example. In that case the Inspector found that the presence or
absence of protected species, and the extent to which they could be affected, should be established before planning permission is
granted. The Inspector was not satisfied that reliance on later condition-led work provided sufficient certainty where species presence,
effects and mitigation remained uncertain. Although that case concerned different species and facts, it illustrates the same planning
principle: conditions are not a safe substitute for baseline evidence needed to understand ecological effects before permission.

6.12 There are also useful contrast examples involving skylark. In APP/F3545/W/25/3361490, a reason for refusal relating to the
absence of a completed section 106 obligation to secure off-site skylark plots was resolved through the submitted legal agreement. The
Inspector recorded that the arable habitat would be lost, that appropriate compensation was secured through off-site skylark plots, and
that the first two plots would be provided before commencement. That is materially different from the present appeal, where no specific
off-site skylark land or secured farmland-bird mitigation strategy is identified.

6.13 Similarly, in APP/E2530/W/24/3337544, the Council's ground-nesting bird concern was resolved only after the appellant provided a
Skylark Mitigation Strategy, accepted by Lincolnshire Wildlife Trust, with evidence that the scheme was capable of implementation. Again,
that is different from the present appeal, where the first full breeding-bird survey suite is deferred and the mitigation response is not yet
known.

6.14 Taken together, the guidance, case law and appeal examples support the approach in this rebuttal. Condition 15 should not be
treated as an ordinary detailed mitigation condition. On its face it seeks to obtain the very survey evidence that KCC considered necessary
before determination, namely evidence to confirm whether notable breeding-birds are present and what mitigation may be required.

7. KCC, KWT and Condition 15

7.1  KCC Ecological Advice Service's 24 September 2025 response is central. KCC advised that insufficient ecological information had
been provided to determine the application. It required a full suite of breeding-bird surveys carried out in line with industry standards,
including more detailed habitat information across years and across the breeding-season, with suitable mitigation and compensation to
follow.
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7.2  KCC did not treat the issue as a minor update matter. It said the single March 2024 survey did not represent the minimum
standard for breeding-bird surveys supporting a planning application. It explained that surveys across the breeding season are generally
recommended to provide enough information regarding the number of species and likely number of breeding territories on site.

7.3 KCC also explained why the survey limitation matters on this particular site. It noted that the single early-season survey could have
undervalued the site for breeding-birds, including skylark. It identified the adjacent MC/24/2022 evidence for corn bunting on the
application site and nine skylark registrations during the breeding season. It stated that dedicated on-site breeding-bird surveys are
required.

7.4  KCC further stated that the industry standard is six surveys spread between late March and early July, including at least one
evening survey, and that fewer surveys need to be robustly justified. KCC did not consider there was adequate justification for carrying
out only one very early breeding season survey.

7.5 KCC also identified nightingale and lapwing as reasons why the baseline should not be regarded as closed. In relation to
nightingale, KCC said that, given the proximity of a large nightingale population, confirming absence through industry-standard breeding-
bird survey would be a sensible exercise. In relation to lapwing, KCC said it was not clear whether the fields would provide suitable
breeding habitat.

7.6  Kent Wildlife Trust reached a similar substantive position on farmland birds. It said the site supports ground nesting birds including
skylark, a priority and red list species, and that the proposed development would result in the total loss of suitable foraging habitat for
skylark and other ground nesting birds with no on-site or off-site mitigation measures put forward. KWT recommended that a mitigation
strategy for compensatory skylark habitat and winter food provision be provided prior to determination, at least in outline form.

7.7  The Council's proposed Condition 15 is framed as follows:

"Prior to the submission of the first reserved matters application industry standard breeding bird surveys (such as the
British Trust for Ornithology (BTO) Breeding Bird Survey (BBS) methodology or Common Bird Census (CBC)
techniques which would require six surveys spread between late March and early July, including at least one evening
survey) are to be carried out and shall be and be submitted to and approved in writing by the Local Planning
Authority.”

Reason: "Whilst there is a lack of optimal habitat within the application site, given the proximity of a large nightingale
population and that the adjacent site had positive skylark registrations during the breeding season, this is to ensure
that the absence of nightingales and skylarks can be confirmed and the council are satisfied that mitigation can be
implemented should any nightingales and/or skylarks be surveyed."
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7.8 That wording is highly significant. It does not simply require a routine update because time has passed. It requires the first full
industry-standard survey suite to confirm absence and to determine whether mitigation can be implemented if nightingales and/or
skylarks are found.

7.9 Condition 16 reinforces the same concern. It requires the Ecological Design Strategy for each phase to be informed by up-to-date
ecological survey information, to review site potential and ecological constraints, to provide updated BNG calculations based on detailed
designs, and to set out detailed habitat design, lighting and long-term management. That is useful as a control mechanism, but it also
demonstrates how much of the ecological design remains dependent on later survey information.

8. Why Condition 15 is not a Safe Answer

8.1 I do not object to conditions that secure detailed ecological implementation where the baseline and mitigation route are already
known. My objection is that Condition 15 is being used to obtain baseline information that may affect the principle and layout of the
outline development.

8.2 If the full survey suite identifies skylark territories, corn bunting use, nightingale use or other notable breeding-bird constraints, the
appropriate response may not be limited to minor planting changes. It may require larger areas of open, low-disturbance habitat, a
different layout, reduced developable area, changed phasing, greater buffers, or off-site farmland bird compensation.

8.3 Those matters cannot safely be assumed away at outline stage. The application is for up to 240 dwellings and would remove the
dominant field habitat. The Appellant's own evidence accepts that skylark are farmland specialists, that the field is the main habitat to be
lost, and that the development will displace any skylark using the site. It also accepts that skylark would not be able to breed on the site
post-development.

8.4 The Appellant's reliance on the availability of alternative habitat in the wider Hoo Peninsula is not a substitute for mitigation. No
specific alternative skylark compensation land is identified, secured, managed or monitored as part of this appeal scheme. KWT
specifically warned that, in the cumulative context of neighbouring development and draft Local Plan growth, suitable surrounding habitat
is unlikely simply to absorb the loss.

8.5 The condition also does not identify what happens if the full breeding-bird survey suite finds that mitigation cannot be
accommodated within the outline parameters. It does not secure off-site compensation land. It does not set a trigger for reducing the
developable area. It does not require a revised maximum housing quantum. It does not identify the standards by which the Local
Planning Authority must decide whether any later mitigation is adequate.

8.6 The Appellant's argument that the present survey effort is proportionate therefore misses the point. KCC and the Council's own
condition show that the full survey effort is considered necessary to resolve the position on skylark and nightingale. If it is necessary to
resolve the position, it should inform the outline decision rather than follow it.
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9. Consequence for the Appeal

9.1 The Inspector is being asked to decide whether the development of up to 240 dwellings is acceptable in principle. The reserved
matters stage can refine layout and landscaping, but it should not be used to decide whether the site can accommodate the proposed
quantum once the necessary breeding-bird baseline is finally known.

9.2 In my judgement, Condition 15 fails to answer the key issue because it does not secure implementation of known mitigation; it
seeks to discover whether important species are absent and whether mitigation is needed. That is an information-gathering condition, not
merely an implementation condition.

9.3 The Inspector should therefore attach limited weight to the Appellant's conclusion that the appeal scheme would have only low-
level or minor positive effects on breeding-birds. That conclusion is premature because probable breeding status, territories and the need
for compensation have not been properly established.

9.4 The appropriate course is to dismiss the appeal on ecology grounds, or at the very least to attach material negative weight to the
unresolved breeding-bird baseline and deferred mitigation as part of the overall planning balance.

10. Conclusion

10.1 The Appellant presents the proposed later surveys as update surveys. I do not accept that characterisation. On the face of
Condition 15, they are needed to confirm the absence of nightingales and skylarks and to ensure mitigation can be implemented if those
species are found. On KCC's advice, they are needed because insufficient ecological information had been provided to determine the
application.

10.2 The distinction matters. An update survey can lawfully be left to condition in appropriate circumstances. A baseline survey needed
to understand whether the outline development is acceptable, and what mitigation or compensation is required, should not be deferred to
reserved matters.

10.3 For these reasons, I invite the Inspector to find that the Appellant has not demonstrated an adequate breeding-bird baseline and
that Condition 15 does not cure the deficiency. It confirms it.

10.4 1 confirm that the opinions expressed in this rebuttal are my honestly held planning judgement, based on the evidence available to
me and my local knowledge.
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Appendix A: External Guidance References

A.1  ODPM Circular 06/2005, Biodiversity and Geological Conservation: Statutory Obligations and Their Impact Within The Planning
System, paragraph 99. Available at GOV.UK: https://www.gov.uk/government/publications/biodiversity-and-geological-conservation-
circular-06-2005

A.2 Natural England/Defra standing advice, Protected species and development: advice for local planning authorities. Available at
GOV.UK: https://www.gov.uk/guidance/protected-species-how-to-review-planning-applications

A.3 Planning Practice Guidance, Use of planning conditions. Available at GOV.UK: https://www.gov.uk/guidance/use-of-planning-
conditions

A.4  Planning Practice Guidance, Environmental Impact Assessment. Available at GOV.UK:
https://www.gov.uk/guidance/environmental-impact-assessment

A.5 Bird Survey Guidelines, Survey methodology and Survey planning. Available at: https://birdsurveyguidelines.org/methods/survey-
method/ and https://birdsurveyguidelines.org/methods/survey-planning/

A.6 R (Woolley) v Cheshire East Borough Council [2010] Env. L.R. 5. Judgment / case materials available, for example, via the Bat
Conservation Trust or BSG Ecology:
https://cdn.bats.org.uk/uploads/pdf/Our%20Work/Case_No_C028202008_Woolley_vs_Cheshire_East_Borough_Council_May_2009.pdf
and https://www.bsg-ecology.com/wp-content/uploads/2015/03/Woolley-Judgement.pdf

A.7 Morge (FC) v Hampshire County Council [2011] UKSC 2. Supreme Court case page: https://www.supremecourt.uk/cases/uksc-
2010-0120

A.8 Appeal Decision APP/Y0435/W/25/3367460, Cuckoo Hill Farm, Castlethorpe Road, Hanslope, Milton Keynes. Planning Inspectorate
decision: https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63723992

A.9 Appeal Decision APP/F3545/W/25/3361490, Land west of Saxham Business Park, off Newmarket Road, Risby. Planning
Inspectorate decision: https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63973558

A.10 Appeal Decision APP/E2530/W/24/3337544, Land associated with Washdyke Farm to the north of Billingborough Road, Folkingham,

Lincolnshire. Planning Inspectorate decision: https://www.northwarks.gov.uk/downloads/file/2115/7-13-appe2530w243337544-
washdyke-farm-folkingham-lincolnshire
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