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ECOLOGICAL ADVICE SERVICE

TO: Arron Nicholls
FROM: Jonathan Lynch
DATE: 12 November 2024

SUBJECT: MC/23/2857 /| Land At The Former Sturdee Club And Land At Stoke
Road, Hoo St Werburgh

The following is provided by Kent County Council’s Ecological Advice Service (KCC EAS)
for Local Planning Authorities. It is independent, professional advice and is not a
comment/position on the application from the county council. It is intended to advise the
relevant planning officer(s) on the potential ecological impacts of the planning application
and if sufficient/appropriate ecological information has been provided.

Any additional information, queries or comments on this advice that the applicant or other
interested parties may have must be directed in every instance to the planning officer, who
will seek input from the EAS where appropriate and necessary.

SUMMARY — FURTHER INFORMATION REQUESTED
We have reviewed the ecological information submitted in support of this application and
advise that further information is requested from the applicant prior to determination of the
planning application. This includes:
e Additional wintering bird surveys for the 2024/25 season;
e A revised Shadow HRA considering the impacts of the current proposals on
National Site Network (NSN) designated sites; and
e A countersigned IACPC from Natural England confirming that the applicant has
been provisionally accepted onto a local District Level Licensing Scheme for GCN.

If Medway Council are minded to grant this application consent, Natural England must be
reconsulted under Section 28I of the Wildlife and Countryside Act 1981 and given 21 days
to respond given their outstanding objection.



The current proposals will result in a biodiversity net loss (2.25 biodiversity unit deficit to
deliver 1% gains), which means the project is not compliant with the NPPF (paragraphs
180 and 185). The applicant intends to create/purchase offsite units. This can be secured
via planning condition as the application is not subject to statutory BNG.

Residual impacts to protected species can be avoided/mitigated with suitable planning
conditions (except for wintering birds and Great Crested Newts, see details below).

ECOLOGICAL CONSTRAINTS AND MITIGATIONS

The 10.3ha application site is composed of modified grassland, a derelict building, arable
fields, scrub, neutral grassland, hedgerows and scattered trees. The Medway Estuary &
Marshes SSSI is located ~250m south and the Medway Estuary & Marshes SPA/Ramsar
is located ~500m south.

The surrounding area contains well-documented Great Crested Newt (GCN) populations;
12 recent EPSM licences have been issued within 2km of the application site and 16
individual GCN records are visible on magic.defra.gov.uk. There are up to 11
waterbodies/ditches within 250m of site, indicating GCN presence is highly likely onsite.

No surveys for Great Crested Newts (GCN) were conducted as the applicant intends to
join a District Level Licence (DLL) Scheme which requires them to apply to Natural
England to purchase a Great Crested Newt District Level Licencing Impact Assessment &
Conservation Payment Certificate (IACPC); DLL is essentially a developer contribution
scheme to fund local great crested newt conservation efforts. According to the
government’'s advice to LPAs on assessing planning applications with district level
licencing, a planning application should not be permitted until a signed IACPC has been
submitted. On receipt of this document, the LPA is responsible for ensuring that:

e the IACPC has been signed for and on behalf of Natural England; and

e the site details and boundaries of the IACPC are the same as on the planning

application.

An IACPC has been received and reviewed by KCC EAS, but it does not contain site
details and boundaries. As such, we reiterate our request for the above.

A single bat emergence survey considering the onsite derelict building (deemed to have
low suitability for roosting bats) has been carried out; it returned no records of roosting
bats. As such, roosting bats are scoped out.

Wintering bird survey results from 2022-23 have been submitted. These have confirmed
that the site/surrounds support 73 species of bird, with 26 species observed
feeding/resting on the site itself. Three qualifying SPA/Ramsar bird species were observed
on the adjacent wetland/gravel pit to the south of the site. These are: dunlin, redshank and
shelduck. Barn owl were also observed regularly using the rough grassland and arable



field margins within the site. Natural England have been consulted on this application and
have objected, requesting the results of two years’ wintering bird surveys (confirming the
site is not Functionally Linked Land [FLL], as discussed below) or compensation
presuming the application site is FLL. One year of survey data has been submitted. Native
Ecology have rebutted Natural England’s objection, stating that “‘there is no precedent for
the requirement of 2 years of survey work for wintering birds” which is untrue, as this very
argument was recently upheld with relation to 23/505533/EIHYB (Land At South East
Faversham, Swale). We advise that “regular usage” of the site by >1% of qualifying
species (associated with the SPA/Ramsar) must be ruled out which, for a site of this
size/composition, is not possible on the basis of one year of survey data. As such,
additional wintering bird surveys for the 2024/25 season are requested, as per
Natural England’s objection dated 6™ February 2024.

Breeding bird survey results have been submitted. These returned results of 23 breeding
bird species on the application site. This includes at least one “Red Listed” species
(skylark, with one onsite territory). The intensively-managed site is not ideal for skylark and
the loss of one territory is said to be “unlikely to impact skylark populations in the locality”
which we can accept as long as general biodiversity gains are pursued as required below.

Reptile surveys have been conducted; these returned a peak count of one common lizard
over the full survey period. A suitable mitigation approach for this low reptile population is
proposed which can be secured via planning condition.

Full mitigation measures are recommended in section 10 of the submitted Ecological
Impact Assessment (EclA) (Native Ecology, December 2023). We advise that a full
Construction and Environmental Management Plan (CEMP) should be secured via
planning condition prior to commencement. The CEMP should require adherence to the
following measures:
e Presence of an ecological clerk of works (ECoW) on site for ecologically sensitive
work (demolition, vegetation clearance, etc);
e Commencement of works in April-October to avoid impacts to wintering birds
(breeding bird impacts avoided with suitable timing/ecological supervision);
e Heras fencing to be erected to avoid disturbance to birds on adjacent land;
e Measures to minimise light spill;
¢ Relocation of reptiles onsite to 0.2ha receptor; and
e General measures for badgers/hedgehogs.

CEMP condition wording can be provided on receipt of the requested information.

DESIGNATED SITE IMPACTS

The application site is within the zone of influence of the Medway Estuary & Marshes and
Thames Estuary and Marshes SPA/Ramsar sites. Additional recreational pressure
resulting from the proposals should therefore be mitigated in accordance with North Kent



SAMMS. Given this pressure (as well as other potential adverse effects upon other
National Site Network [NSN] sites), Medway Council must conduct a Habitats Regulations
Assessment; a Shadow HRA has been submitted by the applicant and we advise that its
conclusions cannot be adopted for the purposes of a full HRA as it refers to a previous
iteration of the proposed development, having a different site area/site location plan. We
also disagree with its conclusions regarding FLL and impacts to wintering birds.

The submitted Shadow HRA considers recreational disturbance, air quality reduction and
FLL/bird disturbance with regard to the Medway and Thames SPA/Ramsar sites. Natural
England’s outstanding objection is not factored into this Shadow HRA, and it also refers to
an application site which is “c. 2.8ha in size” with the application as being for “construction
of 312 new residential properties” which is not correct. The redline boundary in the
Shadow HRA is also different to the one in the submitted block plans. A revised Shadow
HRA is requested.

Natural England’s concern is that functional linkage cannot be scoped out with one year of
wintering bird surveys because regular usage cannot be ascertained from such a small
sample size. Precedent relating to other nearby applications (as cited in Native’s response
letter) is not relevant!, as Natural England’s standing advice on FLL defines regular usage
as ‘“when a threshold [1% of the qualifying population] is met in two thirds of the season for
which adequate data are available™. This would imply data from at least three survey
seasons is required, but the quality of onsite habitat (not just the proximity of the site to the
SPA/Ramsar) must also be taken into consideration. Their objection letter requires two
years of survey data, so we are requesting the same.

For a site to be considered FLL, it needs to be shown to be critical to the population of the
gualifying species and necessary to maintain or restore the favourable conservation status
of the species. If this is demonstrated, it is subject to the same level of protection as the
designated site itself®. A likely significant effect upon the designated site would be an
effect which might undermine the conservation objectives of the site. An effect over a very
small area of functionally linked land, which is rarely used, might not undermine the
conservation objectives, whilst the same effect over an area which provides prime feeding
ground, would be of greater concern. The site’s integrity is linked to the concept of
sustaining the population of a species for which a site has been designated. Where

1 The three other applications cited by Native Ecology should be disregarded as immaterial as two are for
entirely different developments (the first is for habitat enhancements within Hoo and the second refers to the
creation of Deangate Community Parkland) with the third relating to a nearby application from 2018 for which
we would request wintering bird surveys if consulted today. The latter example (MC/18/0247, west of present
application site) was under construction in 2022 when wintering bird surveys were underway for the present
application. This development has significantly impacted the landscape and bolsters the need for additional
wintering bird surveys now.

2 ldentification of Functionally Linked Land supporting Special Protection Areas (SPAs) waterbirds in the
North West of England - NECR361

3 See paragraph 27 of the High Court judgment in RSPB and others v Secretary of State and London
Ashford Airport Ltd [2014 EWHC 1523 Admin].



https://publications.naturalengland.org.uk/publication/6303434392469504
https://publications.naturalengland.org.uk/publication/6303434392469504

functionally linked land is necessary for the population to be sustained, then it will be
linked to the site’s integrity. The application site contains 7.1ha of cereal crops and 2.9ha
of modified/neutral grassland. As such, it has strong potential to represent functionally
linked land with particular value to Brent geese. In winter, Brent geese feed largely on
eelgrass and Enteromorpha (green algae) species but, particularly at high tide, they also
feed on improved grassland and winter cereals inland.

Also please note the following, as per S28I (6) of the Wildlife and Countryside Act 1981:

If Natural England advise against permitting the operations, or advise that certain conditions should
be attached, but the section 28G authority does not follow that advice, the authority—
(a) shall give notice of the permission, and of its terms, to Natural England, the notice to
include a statement of how (if at all) the authority has taken account of the Council’s advice,
and
(b) shall not grant a permission which would allow the operations to start before the end of
the period of 21 days beginning with the date of that notice.

As such, notwithstanding our request for further information, if Medway Council are
minded to give the application consent in its current state, Natural England must be
given 21 days’ notice of their intent.

BIODIVERSITY NET GAIN
This application is exempt from statutory Biodiversity Net Gain (BNG) as it was received
on 22" December 2023. Nonetheless, the NPPF 2023, paragraph 180(d), states:

“Planning policies and decisions should contribute to and enhance the natural and local
environment by ... minimising impacts on and providing net gains for biodiversity, including
by establishing coherent ecological networks that are more resilient to current and future
pressures.”

As well as paragraph 185(b):

“To protect and enhance biodiversity and geodiversity, plans should ... promote the
conservation, restoration and enhancement of priority habitats, ecological networks and
the protection and recovery of priority species; and identify and pursue opportunities for
securing measurable net gains for biodiversity.”

This is generally taken to mean 1% net gain (as upheld in previous appeal decisions?®). A
biodiversity net loss is currently expected, as per the recently received biodiversity metric.
The baseline habitat value of the site in biodiversity units (BU) is 36.95, which is reduced

4 Appeal Decisions APP/Y3940/W/21/3278256, APP/Y3940/Q/21/3278923, APP/Y3940/W/21/3282365.



to 35.06 (-5.11% net loss). Hedgerow net gains are achieved (change is 1.36 BU to 9.06,
566.76%), as are watercourse net gains (0.8 BU to 1.01, 26.8%). Offsite gains will need to
be delivered/units will need to be purchased to make up for the current deficit. The
submitted BNG metric/assessment states that there is a 5.58 BU deficit to be made up
assuming a 10% gain is required, but this is not strictly true. The application is only
subject to 1% rules and this deficit is really 2.25 biodiversity units. A planning
condition can be attached to any notice of permission requiring evidence that these offsite
units will be created/purchased. Condition wording can be provided on receipt of the
requested information.

In terms of onsite habitat enhancement/creation measures, scrub/hedgerow planting is
proposed along the southern site boundary to screen the site from the adjacent
wetland/gravel pits, the retention of tussocky grassland (for barn owl and kestrel) is
proposed, the creation of neutral grassland is proposed, tree planting (fruit trees) and the
creation of a SUDS feature/wet meadow (sown with EM8 Emorsgate mix) are proposed.
These measures should be secured via planning condition requiring submission of a full
Landscaping and Ecological Management Plan (LEMP) with adherence to section 10 of
the Ecological Impact Assessment, to be submitted prior to first occupation. Condition
wording can be provided on receipt of the requested information.

OTHER ENHANCEMENT MEASURES

As required under paragraph 185(b) of the NPPF 2023, the “protection and recovery of
priority species” should be pursued in planning. The applicant proposes to install a barn
owl box, 8+ log piles, 3 constructed hibernacula, integrated bat/bird boxes (we recommend
1 per dwelling), integrated bee bricks and hedgehog highways (13x13cm gaps in closed-
board fencing) on site; these additional measures could be included within the LEMP
condition recommended above, but integrated features should be detailed in elevation
plans or there is a strong chance they will be overlooked. Condition wording can be
provided on receipt of the requested information.

If you have any queries regarding our comments, please do not hesitate to get in touch.

Jonathan Lynch
Biodiversity Officer

This response was submitted following consideration of the following documents:
e Baseline Habitat Condition Assessment (Native Ecology, December 2023)
¢ Biodiversity Net Gain: Design Stage Report (Native Ecology, December 2023)
e Ecological Impact Assessment (EclA) (Native Ecology, December 2023)
e GCN DLL IACPC (Natural England, September 2023)
e Landscape Master Plan Parcel A (LIoydbore, October 2024)
e Landscape Master Plan Parcel B (LIoydbore, October 2024)
e Landscape Master Plan Parcel C (Lloydbore, October 2024)



Natural England Consultation Response (Natural England, February 2024)
Proposed Site Layout Plan Coloured (Clague Architects, December 2023)

Site Block Plan (Clague Architects, December 2023)

The Biodiversity Metric 4.0 (Native Ecology, December 2023)

Wintering Bird Survey Letter (Response to Natural England) (Native Ecology,
undated)



